Commentary

Editer’s Note: The Religious Land Use and Institutionalized Persons Act (“RLUIPA™)
has gencrated considerable lirigation around the cowntry since its passage in 2000. Abstracts
of mamny RLUIPA decisions can be found ontine at wow.planning.orgipel as well as on

our daily RSS feed. Most often, the decision rests on whether or not a land wse regulation

or its implementation substantially burdens an applicant’s religious exercise. This month’s
commentary explains the various definttions of “substantial burden” that have evolved in
the courts and reviews some of the most sipnificant RLUIPA decisions from 2008.

Religious Land Uses, Zoning,
and the Courts in 2008

Daniel P. Dalton

‘SUBSTANTIAL BURDEN’ CONTINUES
TO PERPLEX
The Religious Land Use and Institu-
tionalized Persons Act (“RLUTPA™),
42 U.S.C. §2000cc, generated more land
use decisions in 2008 than in previous
vears. What constitutes a substantial bur-
den under the Act continues to be the
focus of much of this litigation. RLUIPA
prohibits the government from imposing
or implementing a land use regulation
that imposes a substaneial burden on
religious exercise unless the government
can dernonstrate that there is a compel-
ling governmental interest and the burden
is the Jeast restrictrve means 1o further that
interest (42 U.S.C. §2000cc (a) (1)(A)-
(B)).The Supreme Court twice had the
opportunity to define “substantial bur-
den™ but declined to accept certiorari,
leaving planners and lawyers with the
task of deciphering and using dne of the
five definitions that have evolved in the
different circuits.

I believe that once the Court takes
a case to decide this issue, it will look
at the language of RLIUTPA and will
define a “substantial burden” in light of

the Court’s previous decision in Sherbers
o. Verner, 374 ULS. 398 (1963), where the
Court found that “no showing merely of
a rational relationship to some colorable
state interest would suffice [to justify
the denial]; in this highly sensitive con-
stitutional area, ‘only the gravest abuses,
endangering paramount interest, give
occasion for permissible limitation™
(citing Thomas v. Collins, 323 U.S. 516
(1945). Until that day, and depending
on where a religious eutity is focated,
the term “substantial burden” will be
defined in one of the following ways:

The Sensible Sts. Constanline Standard
The Second, Seventh, and Ninth cir-
cuits have settled on a broad, flexible
test that balances the needs of commu-
nities and religious entities. The leading
case is Sts. Constantine and Helen Greek
Orthodox Church, Inc. v. City of New Ber-
km, 396 E.3d 895 (7th Cir. 2005), 57 PEL
175. “That the burden would not be
insuperable would not make it insub-
stantial,” the court held, 396 E.3d at 901.
Substantial burdens may result from
the “delay, uncertainty, and expense” of
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multiple land use applications. /4.

The Sts. Constantine test focuses on
the government’s freatment of the reli-
gious land use applicant more than on
any resulting coercion or on the avail-
abilicy of alternatives, something that
Congress intended and directed when
it eriacted RLUIPA. The court also
noted that, while broad, the definition
was appropriate because the “state dele-
gates essentially standardless discretion
to nonprofessionals operating without
procedural safeguards. . .. The ‘sub-
stantial burden’ provision backstops the
explicit prohibition of religious discrimi-
nation in the latter section of the Act,
much as the disparate impace theory of
employment discrimination backstops
prohibition of intentional discrimina-
tion” {396 F.3d 900).

The Ninth Circuit has adopted a
similar approach, describing a “substan-
tial burden” as a government restric-
tion that “to a significantly great extent
lessens the possibility that future [land
vse] applications would be success-
ful” (Guru Nanat Sikh Sociery v. County
of Sutter, 456 F.3d 978, 989 (9th Cir.

1. The Greater Bible Way
Temple of Jackson v. City of
Jackson, Mich., 733 N.W.
2d 734 (2007), cert. denied,
128 5.Ct. 1894 (Apr 14,
2008)(NO. 07-1080); and
Living Water Church of God
v. Charter Twp. of Meridian,
253 Fed. Appx. 729, cert

denied, 128 S.CL. 2808 (June
9, 2008) (NG 07-1158).



The Third Circuit adopted a disjunctive test in an effort to define

“substantial burden.”

2006), 58 PEL 360.) In Gurz, the his-
tory of the attempts by the Sikh temple
to find a place to build its house of
worship, and the expectation that it
would be denied again, were crucial

to finding the substantial burden. The
Second Circuit has also embraced this
fact-based approach. In one instance it
found a substandal burden where “the
arbitrary, capricious, or unlawful nature
of the defendant’s challenged actions
suggested that a religious institution
received less than even-handed treat-
ment” (Westchester Day School v. Village of
Mamaroneck, 504 F.3d 338, 351 (2d Cir.
2007), 60 PEL 32). However, the court
did not limit substantial burdens to such
circumstances, suggesting it might also
find burdens where an absolute permit
denial might “place substantial pressure
on [a religious organization] to change
its behavior,” so long as there is “a close
nexus berween the coerced or impeded
conduct and the institution’s religious
exercise” (504 F.3d ac 349).

The ‘Effectively Impractical’ Standard

in Civif Liberties for Urban Believers
(CLUB} v. City of Chicago, 342 K3d

752 (7th Cir. 2003) (“CLUB™), 2 case
decided before Szs. Constantine, the
Seventh Circuit defined a “substan-
tial burden” as a law that “necessarily
bears direct, primary, and fundamental
responsibility for rendering religious
exercise—including the use of real
property for the purpose thereof within
the regulated jurisdiction generally-—
effectively impracrical” (342 F.3d at
761). The Seventh Circuit has since lim-
ited CLUB to cases where the religious
organization is not simply challenging
the denial of its individual permit, bot
rather is challenging the permitting:
process as a whole. (See Sts. Constantine
and Helen Greek Orthodox Church, Inc. v,
City of New Berlin, 396 F.3d atr 899-500
(7th Cir. 2003)). Nevertheless, CLUBs
“effectively impractical” standard has

taken on a life of its own. Notably, the
Michigan Supreme Court has applied
the effectively impractical scandard

to the denial of a church’s individual
rezoning application, holding that “the
city’s refusal to rezone the property so
plaintiff can build an apartment com-
plex does not constitute a ‘substantial
burden’ on plaintiff’s religious exercise
(Greater Bible Way Temple of Jackson v.
City of Jackson, 733 N.W.2d 734, 750
(Mich., June 27, 2007), 59 PEL 335).
The court explained the “city is not
forbidding plaintff from building an
apartment complex, it is simply regulat-
ing where the apartment complex can
be built. If plaintiff wants to build an
apartment complex, it can do so; it just

_has to build it on property that is zoned

for apartment complexes” (/). This
interpretation makes RLUIPA §2(A) 4
redundancy.

The ‘Coercion’ Standard
"The 11th Circuit has expressly rejected
CLUBs “cfiectively impractical” stan-
dard and instead defines a “substantial
burden” as something “akin to signifi-
cant pressure which directly coerces
religious adherence 1o conform his or
her behavior accordingly” (Midrash
Sephardi, Inc. v. Town of Surfside, 366
F.3d 1214, 1227 (11ch Cir. 2004), 56
PEL 301}. In short, under this standasd
“substantial burden” is something
more than an exclusion from a particular
piece of property, but somcthmg less
than exclusion from the entire juris-
diction. Similarly, the Supreme Court
of Oregon has held that “government
regulation poses a substanrial burden
on religious exercise only if it ‘pres-
sures’ or ‘forces’ a choice berween fol-
lowing religious precepts and forfeiting
certain beliefs, on the one hand, and
abandoning one or more of those pre-
cepts in order to obtain the benefits, on
the other” (Corporation of the Presiding
Bishop of the Church of Jesus Christ of Lar-
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tfer Day Saints v. Cizy of West Linn, 111
P3d 1123, 1130 (Or. 2005) (en banc)).

The Living Water Standard

The unpublished “substantial bur-
den” standard in the Sixth Circuitis a
governmental action that “places sub-
stantial pressure on a religious entiry to
violate its religious beliefs or effectively
bars the church from using its property
in the exercise of religion” (Living Water
Church of God v. Charter Township of
Meridian, 258 Fed.Appx. 729, 739 (6th
Cir. 2007)). Judge Moore pointed out in
dissent that no other court has adopted
this precise standard, although the lan-
puage mimics somewhat the Eleventh
Circuit’s language in Midrash. The
majority, however, seemed unconcerned
with the split it was furthering, gloss-
ing over its differences with the other
circuits. '

The ‘Hybrid’ Standard

The Third Circuit adopted a disjunctive
test in an effort to define “substantial
burden.” Under this test, a substantial
burden exists where: 1) a follower is
forced to choose between following the
precepts of his religion and forfeiting
benefits otherwise generally available.
to orhers], versus abandoning one of
the precepts of his religion in order to
receive a benefit; or 2) the government

_puts substantial pressure on an adherent

to substantially modify his behavior and
to violate his beliefs (Washingron ©. Kiem,
497 ¥.3d 272, 280 (3rd Cir. 2007)),

A new book on the topic explains the
conundrum this way:

Land use regulation, property rights
and religion—a potentially volatile mix
in any community. Add to the brew the
Religious Land Use and Institucional-
ized Persons Act of 2000 (RLUIPA, 42
U.S.C.A. §8 2000cc et seq.) and, de-
pending on who you talk to, there’s ei-
ther an explosion or a celebration, Some



- “assembly.”

consider RLUIPA a shield to protect
religious land use applicants {particu-
larly minority religions) from the abu-
sive, exchusionary zoning practices of
local efficials. Others view RLUIPA as
a sword wielded by bullying applicants
who want special treatment or want to
avoid the land use regulatory process
altogether. The truth probabiy rests
somewhere in the middle.?

SIGNIFICANT RLUIPA DECISIONS IN 2008
While RLUIPA is far from clear, many
of the cases decided in 2008 will assist
communities and religious entities in
asserting and understanding the appli-
cation of the statute to the issues they
face.

Are All Assemblies Treated Equally?
RLUIPA provides that “no government
shall impose or implement a land use
regulation in a manner that trears a
religious assembly or institution on less
than equal terms with a nonreligious
assembly or institution” (42 U.S.C.
§ 2000cc(bY(1)). Furrhermore, a land
use regulation cannot totally exclude
religious assemblies from a jurisdiction
(42 U.S.C. § 2000cc(b)(3)). When can 2
religious land use applicant secure sum-
mary judgment on an equal terms and
exclusions case? Ghabad of Nova, Inc. v.
City of Gooper Ciry, 533 F.Supp.2d 1220,
(8.D. Fla,, Jan. 16, 2008) provides the
ANSWer.

Chabad of Nova filed suit alleging,
i part, an equal terms violation when
the City of Cooper, Florida, prohibited
religious assembly uses in all busi-
ness districts, but permitted numerous
nonreligious assembly uses within the
business districts, In answering the
complaint and admisstons, Cooper City
acknowledged that day care centers,
indoor recreation, entertainment, and
movie theaters are permitted in the
business districts along wicth personal
improvement services (identified as

While admirting that each of the nonreligious nses mentioned -
is permitted by the zoning code in the business districts, city
officials denied that any of the enumerated uses constitute an

aerobic studios; art, music, dance, and

.drama schools; and handicraft or hobby

instruction); offices; business or profes-
sional uses; places where people can
gather for meetings; and other busi-
nesses related to trade associations or
unions. While admitting that each of the
nonreligious uses mentioned is permit-
ted by the zoning code in the business
districts, city officials denied that any

of the enumerated uses constitute an
“assembly.”

The court found that based upon
the answer to the complaint and admis-
sions, Chabad of Nova was entitled to
summary judgment under the equal
terms prong of RLUIPA. In reaching its
decision, the court applied the defini-
tion of “assembly” from Webster’s Third
New International Unabridged Dictionary
(1993) as “a group of persons organizing
and united for some common purpose”
to the facts of the case. Relying on
Midrask Sephardi, Inc. v. Town of SurfSide,
366 E3d 1214, 1223 {(11th Cir. 2004), the
court concluded that to the extent that
other land uses that meet the definition
of an assembly or institution are permit-
red in the business district, but religious
assemblies are not, Cooper City violated
the equal rerms prong of RLUIPA,
Moreover, Cooper Cicy [ailed to allege
that it employs a “narrowly tailored
means of achieving a compelling gov-
ernmental interest.” -

Chabad of Nova continued for several
months under the “exclusion” prong of
RLUIPA. It urged the court to evaluate
whether the number of parcels avail-
able under the zoning scheme provided
a reasonable opportunicy for religious
expression. Prior to a 2006 zoning ordi-
nance amendment, the city prohibited
religious assemblies from locating in
the business district, the office park
districr, and the principal use diserict.
Nonreligious community assemblies, by
contrast, were permitted to locate in the
latter two districts. Religious assemblies
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were only permitted to focate in the
residential district or the agricuktural
district. Religious assemblies that were
located in either one of these districts
were subject to additional zoning
requirements that required them to: (1)
maintain 300 feet of main road frontage
{(compared to 200 feet required of com-
munity assemblies) in the residential
district and (2) maintain a minimum of
1,000 feet of distance from any other
nonresidential or nonagricultural use in

the agricultural districts.

With respect to purchasing prop-
erty, Chabad presented evidence that
the average frontage of a residential
property within the city was 60 feet,
which meant that five properties would
typically need to be aggregated 1o
meet the frontage requirement in a

‘residential district. Chabad also sub-

mitted extensive evidence regarding
the cost incurred by religious land use
applicants desiring to locate in the resi-
dential districts, inchiding the range of
prices required to meet the frontage
requirement. In 2005, the additional
cost that would have been incurred by
a religious land use applicant to pur-
chase more than one property ranged
from approximately $600,000 to $2
million. The following year it jumped
to between $880,000 to more than $2.5
million. :

While the court agreed with the city
that religious assemblies cannot com-
plain when they are subject to the same
real estate market as everyone else, it
concluded that religious assemblies are
not participating in the same market-
place when they are required to aggre-
gate two to seven times the number of
properties as the average land use appli-
cant and are required to obtain more
frontage than any other nonresidential
land use applicant in the same district,
as the zoning ordinance required.

Cooper City argued that after it
amended its ordinance in 2006, approxi-

| 2. AMerican Bar ASSOIATION
AND APA PLannens Press,
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The court also found that the jail’s policy prohibiting Greene
from attending group religious services substantially burdened

his ability to exercise his religion.

mately 83 percent of the propercy
within the municipal limits was zoned
to permit religious assemblies as-of-
right. There are 19 other places of
worship within its borders; therefore,
the city maintained it had “remedied”
its exclusions and equal terms viola-
tions. The court rejected this argument
because the frontage specifications in
the residential districes still require reli-
gious assemblies to agpregate several
properties together to meet the zoning
requirements, and religious assemblies
are, therefose, subject to approximately
$500,000 to $1.4 million in additional
costs to locate in those districts. Under
both the pre-2006 zoning ordinance
excluding the uses, and the post-2006
revisions to the ordinance allowing reli-
gious assemblies to locate in some zon-
ing districts without restriction, the city
violated RL.UIPA because the amended
ordinance continued to provide inad-
equate opportunities for new religious
assemblies to locate by imposing unrea-
sonable restrictions on their purchase of

PIOpETLY.

In August 2008, the case went to trial -

on damages and a federal jury awarded
Chabad of Nova $325,750 on its RLU-
[PA claims. On April 27, 2009, it was
reported that Cooper City’s insurer has
agreed to pay the award, plus interest,
to-Chabad and to also pay its attorneys
fees in the amount of $470,000.3

Does Group Worship Constitute
‘Religious Exercise?’
The Ninth Circuit came £o an inter
esting conclusion in Greene v. Solano
County Jaif, 513 F3d 982 (9ch Cir., Jan.
22, 2008), regarding the definition of
“religious exercise” in a case involving
the “institurionalized persons” prong
of RILUIPA, which can also be used in
land vse cases. .
Greene, a maximum security pris-
oner, was awaiting trial for approxi-
mately three months. During this time

he requested, but was denied, the
opportunity to attend group religious
worship services. Jail officials responded
that they would not permit a group
religious service for security reasons,
but rather would allow Greene to have
a chaplain visit. He rejected this offer
and filed suit seeking injunctive relief
that would permit him to participate in
group worship.

In reviewing his claim, the court
determined that RLUIPA' plain lan-
guage and the Ninth Circuit’s case

law interpreting RLLUTPA compels the

conclusion that “religious exercise”
includes “group worship.” The court
relied on Cutter v. Wilkinson, 544 1.8,
709, 720 (2005), for the proposition that
group worship is an example of religious
exercise under RLUIPA, as well as
other courts that have held that the rel-
evant religious exercise was the maxi-
mum security inmate’s ability to preach
to other inmates.*

‘The court also found that the jail’s
policy prohibiting Greene from attend-
ing group religious services substan-
tially burdened his ability to exercise
his religion. Addressing the issue of

-whether the prohibition of group wor-

ship in ajail is a compelling govern-
mental interest, the court agreed that

a policy precluding maximum security
prisoners from parricipating in group
worship served the compelling govern-
mental interest of maintaining prison
security. However, the court concluded
that a genuine issue of material fact
remained as to whether a total ban on
religious worship by maximum security
prisoners is the least restrictive means
of maintaining jail security.

Can RLUIPA Save a Church Billboard?
Trinity Assembly of God of Baltimore City,
Fnc. v People’s Counsel for Baltimore
County, et al., 941 A.2d 560 (Md. App.,
Feb. 6, 2008), 4’4, 962 AZ2d 404 (Md.,

Dec. 24, 2008) 60 PEL. 155, highlights

3. See Susannah Bryan,
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the intersection between RLUIPA and
sign law. The church is located on 15
acres on the inner loop of the Baldmere
Beltway in the Towson area, where
churches are a permitted use. Many
of the properties along the highway
are walled off by sound barriers. The
church has two signs visible from the
highway. One measures four feet by six
feet and is double-sided, iftuminated,
and can be seen from the beltway. The
sign is not direcdonal and is not close to
an exit from which drivers could access
the church. -
Trinity Assembly of God filed a peti-
tion with Baltimore County seeking a
variance to the height and square foot-
age limitations for a sign on its property
near the Interstate. Electronic copy is
allowed as an accessory 1o an institu-
tional structure, such as a church. With-
out considering RLUIPA, the county
denied the request to replace the sign
with one that is illuminated with elec-
tronic copy, 250 square feer in area
and 25 feet in height. The sign code
alfows signs 25 square feet and six feet
in height. After the church filed suie,
the trial court remanded to the county
Board of Appeals to consider the vari-
ance application under RLUIPA. The
Board again denied the application, and
the rrial and appeals courts affirmed.
On appeal, the question before the
court, in part, was whether the Board
erred as a matter of law when it found
that the proposed sign constitutes reli-
gious exercise, but compelling interests
exist which.present no substantial bur-
den on religious exercise. The court
found the church was not denied any
use of a “sign as a means of evangelism,
but only the nonconforming use of a sign
that cannot be as large and eye-catching
as the church might desire. Denial of its
variance request burdens the church’s
religious exercise, but not substantially,
so as to make any use of a sign for uplift
and recruitrment ‘effectively impractica-

City, 2008 WL 4073151 F.3d 112, 124 (5th Ciz

Ghabad and City Peach Deai | (Verdict and Settiement 2007) and Lovelace v. Les,
After Two-year Legal Batti; Summary) (S.0. Fla. Aug. 7, | 472 F.3d 174, 187 {4th
Discrimination Suif 1o be 2008) NO. 007-Cv-60738). | Cir. 2006).

Settled for $800,000, Soum
FLomipa Sun-Senrinel (April
28, 2008, p. B.3}; Chabad of
Nova Inc. v. Gity of Cooper

4. See eg., Spratt v. Rl
Dep't of Corr., 482 F.3d
33, 38 (1st Cir. 2007}

Baranowski v. Hart, 486



RLUIPA’s “substiantial burden” provisions appl-y only
when the government makes or can make an “individualized

assessment” of the proposed use.

ble’ or to compel the congregants to ‘vio-
iate [their religious] beliefs™ (941 A.2d
at 575). The intermediate court engaged
in an inquiry as to whether there were
effective alternatives to the proposed
sign and concluded the church has mul-
tiple alternative means to preach to and
inspire sought-after members other than
by use of a sign that is significantly larger
than what the zoning regulations allow. -
As a “regional” congregation that draws
members from the greater Baltimore
County area, even from Pennsylvania,
the church could spread its word and
recruit members by means of commer-
cial billboards and signs, as would a busi-
ness secking 1o advertise its product.
Maryland’s highest court noted:

Essentially, Trinity arpues that the sign it
wants constituzes religious exercise; that
the Board will not let it have the sign

it wants; and, thus, the Board’s refusal
substantially burdens Tiinity’s religious
exercise. This rote application of the
RLUIPA does not persuade us because
it renders the “substantial burden” ele-
ment Jargely nugatory; it suggests that

a restriction on land use gualifies as a
“substantal burden,” even if it actu-
ally poses only a slight impediment to
religious exercise (ciration omitted).
Although it is true that the definition

of religious exercise includes the use

of real property for a religious purpose,
42 U.B.C.A. § 2000cc-5(7)(B), a zoning,
restriction affecting thar property is not a
substantial burden on religious exercise
unless the restriction “prevents adher-
ents from conducting or expressing their
religious beliefs or causes them to forgo
religious precepts” (citations omirted).
Stated in more concrete terms, “[wlhere
the denial of an institution’s application
to build {on its property] will have mini-
mal impact on the institution’s religious
exercise, it does not constitute a sub-
stantial burden, even when the denial is
definitive.” (citation omigted) (962 A.2d
at 429430}

Special Exception is Not an Individualized
Assessment

The Cambodian Buddhist Society
applied for a special exception to build
a 7,618-square-foot temple and meeting
hall on a 10-acre lot it had purchased.
The property included two acres of wet-
lands and a three-acre pond in a farming
and residential zone: The planning and
zoning commission denied the applica-
tion, noting evidence that the applicant
actually planned to operate a health
care facility, which would cause a 100

to 200 percent increase over existing
traffic volume during peak times; that
the design of the temple was not in har-
mony with neighboring buildings; and
that the applicant had not established
that the septic and water supply sys-
tems would comply with state law. The
trial court rejected an appeal and the
state’s highest court affirmed in Cambo-
dian Buddhist Society of Connecticut, Fnc.
o. Planning and Zoning Commission of the
Town of Newtown, 941 A.2d 868 (Conn.,
Fehb.12, 2008), 60 PEL 149.

The court found that the neutral and
generally applicable land use regula-
tions were designed to protect public
healch and safecy. RLUTPA's “substan-
tial burden” provisions apply only when
the government makes or can make
an “individualized assessment” of the
proposed use. In this case, while the
planning and zoning commission has
some discretion to determine whether a
proposed use is consistent with residen-

. tial uses, it may not apply the standards

differently to religious facilities than to
other uses permitted by special excep-
tion, The denial of the special exception
was not motivated by religious bias, but
rather by neutral considerations, and so
REUTPA did not apply.

Jury Finds No Constitutional Violation but a
Violation of RLUIPA

Rocky Mountain Christian Church
(RMCC) is a nondenominarionaf Chris-
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tian church founded in 1984 to serve
the religious needs of people in the area
of Niwot, Colorade. The church owns
a 54.4-acre parcel in an unincorporated
area of Boulder County, subject to

the Boulder County Land Use Code.
The property is located in an agricul-
tural zoning district, and prior to 1996
a church building of any size was a
by-right use in the agricultural zoning
district, '

In 1996, the Code was changed to
require any church with an occupancy
load of more than 100 persons to obtain
a special review from the Board of
County Commissioners. RMCC’s build-
ing became a nonconforming use. That
same year, RMCC filed an application
for a special use and sought auchoriza-
tion to begin operating a school serv-
ing kindergarten through eighth grade
with a maximum of 400 students. The
church also wanted to build a two-story
addition of about 54,000 square feet for
administrative space and classrooms and
to expand the seating capacity of the
‘worship center from 997 to 1,380 people
through interior renovations. RMCC
filed two additional applications for spe-
cial wses in 2000 and 2002 to increase
the size of the church’s storage building
by 1,600 square feer, and to authorize
the addition of 2 seventh and eighth
grade with a maximum of 120 students
and the installation of a temporary
middle school building for those grades.
The county approved each of these
applications.

In 2004, RMCC sought to expand its
facilities again, and submitted another
special use application to enlarge the
facilities from 116,000 square feet
to 240,800 square feet. The county
denied this application and RMCC
filed suit alleging “substantial burden”
and “equal terms” violations {Rocky
Mountain Christian Church v. Board of
County Commissioners of Boulder County,
Colorado, 2008 WL 906043 (D.Colo.,



The court concluded that an award of artorneys fees was war-
ranted because the case was nof'the “usual” civil rights case in
which a nominal fee award is indicative of merely 2 nominal or

pyrrhic victory. -

March 31, 2008), 61 PEL 2030). RMCC
claimed the county applied its facially
neutral code in a way that constituted
unequal treatment. Relying on Primera
Iglesia Bautista Hispana of Boca Ratan,
Inc. v. Broward Connry, 450 F3d 1295
(11th Cir. 2006), 58 PEL 331, the court
allowed the equal terms claims to move
forward to trial. The court also found
quesrions of fact concerning the “sub-
stantial burden” claim. T

In November 2008, the jury ruled
that county officials did not discrimi-
nate against the church and there was
no constitutional violation. At the same
time, the jury ruled the county’s denial
was a substantial burden on the church .
in violation of RLUIPA. No damages
were awarded and the decision about
what permits to issue for the facility was
left in the hands of the district court
judge.” Both sides claimed victory.

In post-trial motions, county
attorneys asked the court to declare
RILUTPA unconstiturional because it
requires the county (or so it seems by
the jury’s verdict) to give preferential
treatment to churches over secular enti-
ties based solely on religion. The court
found chat RLUIPA is constitutional,
upheld the verdict, and ordered county
officials to approve the 2004 special use
permit application.” The district court’s
opinion provides a very good history of
the decisions leading up to RLUIPA%
enactment in 2000.% Boulder County
has filed its appeal in the 10th Circuit.

Remedies for a Prevailing Religious Land
Use Applicant

Layman Lessons, a Christian ministry
formed to aid the homeless and desti-
tute, filed a complaint against the City
of Millersville, Tennessee, alleging
constitutional, RLUTPA, and §1983
violations based on the city’s delay in
issuing a certificate of occlipaney and
arbitrary enforcement of the city’s zon-
ing ordinance. Layman Lessons asked

for decleratory and injunctive relief and
$100,000 in compensatory damages,
Two weeks later, the court entered a
stipulated order that provided that the
ciry was temporarily enjoined from
enforcing a proposed zoning ordinance
against the ministry. The parties spent
nearly a year conducting discovery and
then filed motions for summary judg-
ment. The court granted partial sum-
mary judgment to Layman Lessons
and awarded nominal damages in the
amount of $2. The court found that
the plaintiff prevailed on the issue of
the city’s delay in issuing a certificate
of occupancy and improper enforce-
ment of its zoning ordinance, based
either on §1983 or RLUIPA. Layman
Lessons withdrew its request for com-
pensatory damages and demand for a
jury trial. However, Layman Lessons
subsequently filed a motion requesting
attorneys fees and costs in the amount
of $55,570.50.

The question presented in Layman
Lessons, Inc. o, City of Millersoille, Ton-
nesses, 550 ESupp.2d 754 (M.D. Tenn.,
April 29, 2008), was whether attorneys
fees would be allowed given the award
of nominal damages. The appropri-
ate legal standard, the court decided,
was the degree of success compared
to the relief songhry; the significance of
the legal issues on which the plaintiff
prevailed; and whether plaintiff’s suc-
cess accomplished some public goal.
The court concluded that an award of
attomeys fees was warranted because
the case was not the “osual” civil rights
case in which 2 nominal fee award
is indicative of merely 2 nominal or
pyrrhic victory. Layman Lessons suc-
ceeded in light of its primary objec-
tives of the litigation: It prevailed on
significant legal issues and its success
accomplished some public goal beyond
simply “occupying the time and energy
of counsel, the court and the client”
(550 F. Supp.2d at 765). The court

5. Jury Finds Deniai of

Church's Special Uise

Permit was Wrongiul, 2008
WL 5079847 (Verdict and
Settlement Surmmary) (.
Calg., Nov. 19, 2008) (NO.

108-Cv-00554).

6. See hitp.//www.dai-
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analyzed the reasonableness of the
attorneys fees—3$300 per hour for the

" attorney and $50 per hour for the law

clerk who had not vet been admitted
to the bar and $150 per hour after she
was admitted. They provided detailed
billing records documenting the work
they performed as well as their experi-
ence. The court found the rates were
reasonable but disallowed 4.08 hours
of the artorneys’ time and 5.5 hours of
the law clerk’s time for work that was
cither unrelated to the claims on which
Laymen Lessons prevailed or were not
sufficiently detailed. ° .

A Flve-Year Conditional Use Permit
Substantially Burdens the Church

Grace Church is a nondenoininational
Christian church that has operated since
1995 in the Rancho Bernardo area of
San Diego, California, a central location
for rnembers of the church. Beginning
in the summer of 1997, the church met
at a local high school. The high school

‘became an insufficient meeting place

because of the Himitation of using it
only once each week and because the
membership of the church began to
exceed the capacity of the high school’s
public assembly hall. With the goal of
eventually securing a permanent loca-
tion in Rancho Bernardo, Grace Church
decided to lease a facility on a longer
term basis. After evaluating the needs of
the church nsing a comriercial broker,
and finding no paicel available in the
section of Rancho Bernarde where zon-
ing regulations permitted the religious
institutional use as a use-by-right, the
church found three sites potentially
meeting its needs within an industrial
park. The industrial park zoning desig-
nation allows nonindustrial uses, includ-
ing the church, with a conditional use
permit (CUP).

On February 9, 2006, the church
filed a CUP application with the city’s
Developmental Services Department
8. Rocky Mountain
Christian Church v. Bd.
of Comm'ss of Boulder

County, 2008 WL 906043
{D. Colo. Mar. 31, 2008).

now21/religious-discrimi-
ngtion-unciear,

7. Rocky Mountain
Chiistian Church v. Bd.

of Courty Comm'rs of
Boulder County, 2008 WL
840762 {1, Colo. March
30, 2009).

lycamera.com/news/2008/



The church was cited with 105 building, fire code, and life-safety
code violations, including 27 imminent life-safety violations.

and signed a 10-year CUP consistent
with the period of the lease. Ciry staff
responded with an assessment letter
determining that the church’s proposal
was not in conformarice with the com-
munity plan. Accordingly, the next step
was a public hearing before the Rancho
Berpardo Community Planning Board.
The board voted to recommend denial
of the CUP because its “proposed use is
inconsistent with the adopted commu-
nity planned land use designation.” The
report indicated that the “discussion at
the meeting was focused on the preser-
vation of industrial lands for industrial
uses within this community and not

to allow a church within the industrial
park.”

The city hearing officer received
a report from city staff indicating that
they would support the issuance of a
CUP “with a limited term not to exceed
five years.” The staff could not support
a “longer or indefinite term” because
the city would consider that a “perma-
nent use which would conflict with the
community’s master plan.” Over the
objections of the church, the city hear-
ing officer approved a CUP fora term of
seven years. The hearing officer stated
that the decision was based, in part, on
her observation that the average length
of CUPs citywide was 10 to 20 years.
She also noted that the average length
of CUPs in the Rancho Bernardo Indus-
trial Park was five to 10 years. The plan-
ning board decided w appeal to the city
planning commission.

The planning commission held
public hearings and the planning staff
reported that it supported a five-year

_CUP despite the fact that the hear-

ing officer recommended a seven-year
CUP. At the conclusion of its hearings,
the planning commission approved a
five-year CUP. Then the planning com-
mission appointed a commitiee to “for-
mulate guidelines for future TEeCUESTS
for religious organization GUPs in the

Ranche Bernardo Community Plan

industrial park.” The committee recom-

mended giidelines allowing religious
uses but in a highly controlled environ-
ment, limiting the time period to four
years, to facilities less than 8,000 square
feet, and stating that services were to
be held in off-peak hours and that child
care facilities were not permirted on the
premises.

Grace Church sued the planning
board, the planning commission, and
the city for $2.2 million, claiming they
had violated RLUIPA, Both sides
moved for summary judgment (Grace
Church of North County v. Gity of San
Diggo, 555 F. Supp.2d 1126 (S.D. Calif.,
May 9, 2008}, 60 PEL 362). The court
agreed with Grace Church that the
application of the city’s CUP proce-
dures constituted an “implementation
of a land vse regulation” under which
a government makes “individualized
assessments” of the proposed uses for
the properey (42 1.8.C §2000cc(a)(2)
(C)). The court also found that the’
plaintiff’s use fell within the “religious
exercise” definition of RLUIPA.

The court relied on Gure Nanak, 456

- E.3d 978, 985 (9th Cir. 2006), 58 PEL

360, which held that “for a land use
regulation to impose a substantial bur-
den, it must be oppressive to a signifi-
cantly great extent. That is, a substan-
tial burden on religious exercise must
impose a significantly great restriction
or onus upon such exercise.” The court
conciuded that the mandatory CUP
process constituted a substantial burden
because the church received a CUP for
only half the length of time it requested
with no reasonable expectation that the
city would approve any extension.

The court then turned to the issue of
whether the impaosition of the substan-
tial burden on Grace Church’s exercise
of religion was “in furtherance of a com-
pelling governmental interest” and the
“least restrictive means” of furthering
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that compelling governmental interesz.
The city argued that it had a compelling
interest in enforcing zoning and plan-
ning regulations, particularfy when it

is enforcing those regulations with the
purpose of protecting industrial fands
for industrial use. The court decided
the preservation of industrial lands for
industrial uses does not constitute a
“‘compeling interest” for purposes of
RLUIPA (555 F. Supp.2d at 1140). Fur-
thermore, the city failed to produce any
evidence demonstrating that they used
the “least restrictive means” (555 F,
Supp.2d at 1141). .

On April 25, 2009, it was reported
that a settlement had been reached.
Under the settlement, the church will
receive $950,000 in damages and a per-
mit to occupy its space for another 10
years.

No RLUIPA Violation Where Church Fails to
Apply for Conditional Use Permit

Family Life Church breughr a RLUIPA
claim against the City of Elgin, Tlli-

" nois, challenging both the conditional

use permit it was required to obtain in
order to operate 4 homeless shelter in
its church building located in the city
center and for the delays in obtaining
the permit. The federal district court
granted summary judgment in favor
of the city (Family Life Church v. City of
Elgin, U.S. Dist,, N.D.11L, 561 T. Supp.
2d 978 (June 18, 2008), 60 PEL 364).
The church opened the shelter in
October 2005 without seeking any per-
mits from the city. After being cited for
three code violations, including operat-
ing a shelter without a QUP and with-
out an occupancy permit, the church
submitted an application in September
2006.T'he church was cited with 105
building, fire code, and life-safety code
violations, including 27 imminent life-
safety violations. In November 2006,
the zoning hearing board held a public
hearing and recommended that the
4. Ses http//www.
northcountytimes. comy
articles/2000/04/25/
news/iniand/rb/

ze28509208d0dSd-
1088257522007 4eh Tt



When a church wants to locate in an arga of the community
designated for revitalization as a tax increment district (TIF},
do the interests of the church outweigh the interests of Ehf:
community in & motion for temporary injunction?

CUP be approved. When the applica-
tion was not on the city council’s Janu-
ary 11, 2007, agenda, the church filed
a complaint in district court. The CUP
was ultimately approved in May 2007
with the condition that the building,
fire, and life-safety violations be cured
before reopening the shelter.

The court determined thar the city’s
ordinance requiring a CUP to operate
a homeless shelier in the CC2 district
is facially neutral—it applies to both
religious and nonreligious shelters. The
harm to the church’s religious exercise
was no more than incidental to the city’s
neutral land use ordinances. The church
argued that the “delay, uncertainty,
and expense” of applying for the CUP
constitutes a substantial burden, citing
Sts, Gonstantine & Helen Greek Orthodax
Charch, Inc. v. City'of New Berlin, 396
F.3d 895 (7th Cir. 2003). Although the
eight-month application process might
be inconvenient for the church, the
district court did not find that it rose ro
the level of a substantial burden. Much
of the burden on the church was self-

" imposed by its premature opening of

the shelter before seeking a permit and
- then having to close down the shelier
during the permit application process.

Religious Land Use Competes with
Economic Development

When a church wants to locate in an
area of the community designated for
revitalization as a tax increment district
('TIF), do the interests of the church
outweigh the interests of the commu-
nity in a motion for preliminary injunc-
tion? T'hat was the issue presented in
River of Life Kingdom Ministries v. Village
of Hazel Crest, Iifinois, 2008 WL 4865568
(N.D. 111, July 14, 2008). The federal
district court weighed the compet-

ing interests and concluded “that the
irreparable harm the Viflage would suf-
fer from interference with the goals of
the TIF outweighs that of the Church’s
inability 1o occupy the premises” and

denied the motion for a preliminary
injunction.

When a community establishes a
TIF, it captures the growth in future tax
revenues from the new development
that occurs in the district and pumps
those funds back into the district for
infrastructure improvements. In this
case, the Village of Hazel Crest had
amassed more than $500,000-in TTF
funds and had an additional $450,060 in
grant money. The plans called for “tran-
sit-oriented development”—businesses
of interest to commuters such as con-
venience stores and dry cleaners. The
Village had already begun work on new
parking facilities and bicycle trails.

In October 2007, River of Life Min-
istries purchased an old warehouse and
office within the district with the inten-

‘tion of converting the building to use as a

church. The B-2 zoning for the property
does not permit churches because the
area is reserved for commercial develop-
ment, In January 2008, the board of trast-
ees denied the church’s request and the
church sued, claiming, among other things,
that the dental constituted a violation of
the equal terms provision of RLUIPA,
Responding to a motion for pre-
liminary injunction, the court discussed
three important RLUIPA cases which

- have addressed the equal terms provi-

sion'” and decided to use the four-part
test enunciated in Primera [glesia Ban-
tista Hispano of Boca Raton, Inc. v. Bro-
ward Geznty for determining a violation:
“(1) the plainuff must be a refigious
assembly or institution, (2) subject 10 a
land use regulation, that (3) treats the
religious assembly on less than equal
terms, with (4) a nonreligious assembly
or insticution” (450 E3d 1295 (11ch Cir.
2006)). Using that test, and the four
pretequisites for granting a preliminary
injuncrion, the court concluded the
community’s interest in its revitalization
project outweighed the church’s inter-
estin occupying the building. Granting
the church its requested relief would
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essenrially invalidate the villages zon-
ing ordinance and that would “cause
confusion and uncertainty for current
and potential property owners in the
B-Z District” (2008 WL 4865568 *12).

City Refuses to Consider Church’s Special
Exemption Application
What happens if the government refuses
to consider an application submitted
by a religious land use applicant? The
question is answered in Calvary Temple
Assembly of God v. City of Marinerte, Wis-
consin, 2008 WL 2837774 (E.D. Wis., July
21, 2008). Calvary Temple requested an
exemption from the city’s zoning.code to
allow it to operate a faith-based counsel-
ing center in the fellowship hall located
in a house next to the church. The
counseling service would be available to
church members as well as the general
public on a sliding-fee scale. Both the
church and fellowship hall are authorized
as special exceptions under the zoning
code. City staff concluded the counsehng
service would be categorized as a “pro-
fessional office,” which the zoning code
does not allow in the R-Z district where
the church is located. _

The church applied for a special
exception, which was scheduled for
a public hearing before the planning
commission. However, the issue was

. removed from the agenda after the city

attorney issued an opinion that the
planning commission did not have the
legal authority to consider the appli-
cation because the special exception
requested was not allowed in the R-2
district. The church sued; arguing that
the city’s failure to consider its applica-
tion violated RLLUTPA as well as the
federal and state constitutions.

The district court granted summary
judgment in favor of the city, concluding
that the city’s decision not to consider or
grant the application for a special excep-
tion was not a substantial burden on the
church. There are alternative sites where
the church can establish its counseling

10. Lighihause Inst. for
Evangelism, inc. v. City of
Long Branch, 510 ~3d
253 (3 Gir. 2007), cart
denied, 128 8.Ct. 2508

(2008); Primera Iglesia
Bautista Hispano of Boca

Raton, Inc. v. Broward
County, 450 F.3d 1295
(11th Cir. 2008); Cigrugil-
liers v. Gity of Indianapo-
lis, 506 F.3d 612 (7th Cir.
2007).



RLUIPA is mapphcable because Olscn was 1ot chaﬂengmg a

land use regulation.

center. The fact that the church “may

- incur additional expense to sell its [prop-
erty] so that it can purchase a property in a
districe that allows professional offices does
not amount to a substantal burden on reli-
gious exercise” (2008 WL 2837774 at *9).

Controlled Substances Act is Not Land Use
Regulation Subject to RLUIPA
There are limits to what claims may be
brought under RLUIPA, as discussed in
Olsen v. Mutkasey, 541 F.3d 827 (8th Cir.,
Sept. 8, 2008). Olsen was previously con-
victed of possession of marijuana with
intent to deliver despite his assertion
that he adheres to the teachings of the
Ethiopian Zion Coptu, Church, which
advocates use of marijuana. After enact-
ment of the Religious Freedom Restora-
“tion Act (RFRA), 42 U1.S.C. § 2000bb,
Olsen sought, and the federal Drug
Enforcement Administration denied, a
“religious use” exemption. 'The trial and
appeals courts affirmed. The Controlled
Substances Act (CSA) is not subject to
RERA and federal claims are barred by
collateral estoppel because the control-
ling law has not changed. RLUIPA is
mnapplicable because Olsen was not chal-
lenging a land use regulation and was
not an institutionalized person. The drug
laws are neutral faws of general applica-
bility that do not require application of a
" compelling interest test.

What Constitutes a Church?

An IRS-recognized exempr religious orga-
nization wanted to build a 9,700-square-
foot, two-story building on a six-acre
parcel in a low-density residential district.
Churches are considered special uses

and the zoning ordinance does not define
“church.” The organization ministers

to people with chemical and environ-
mental sensitivides. The proposal called
for a 2,400-square-foot sanctuary for

up to 60 worshippers, with a reception
area, coatroom, bathrooms, and kitchen;

a 1,600-square-foot counseling area; a
1,500-square-foot taping and publication

area; an 1,800-square-foot ministerial
training ares; a 1,200-square-foot admin-
istratton area; a 375-square-foot health
ministry arca (to provide nutritional
counseling and products); a youch center;
and a Jarge garage. After the application
was filed, the ordinance was amended to
require 200 feet of frontage on a major
street; the property only has 66 feet of
frontage. ‘The zoning board denied a spe-
cial use permit and variance.

The proposed use was not a “church,”
the trizl court ruled, but the denial violared
RLUIPA and the Michigan and U.S. con-
stitutions. In Greas Lakes Society v. George-
towen Charter Township, 761 N.W.2d 371
(Mich. App., Oct. 30, 2008), 61 PEL 63,
the Michigan Court of Appeals reversed
in part, first holding that the use would
constitute a church even if its “principal
use” is not for worship, The stucture is to
be used for worship and reasonably related
uses. Upholding the denial of a variance,
the court noted that the requested vari-
ance was large. 'The ordinance amend-
ment was 4 clarification, not an excuse o
deny the application, the court said. The
requirement serves important traffic safety
purposes and the same requirement has
been applied to other churches almost uni-
versally (761 N.W.2d at 421).

The court then held that the denial
did not impose a substantial burden on
religious exercise as the decision did
DOt COETCe actions contrary to religious
beliefs and the church could be located
elsewhere (761 N.W.2d at 424). Reject-
ing constitutional claims, the court stated
that the requirement is part of 2 gener-
ally applicable zoning scheme, neutral
to religion; is narrowly tailored to meet
valid purposes; and leaves open other
channels for association among members
of the assoctation (761 N.W.2d at 427).

Treating Assemblies Equally

What types of assemblies are “equal”
within the meaning of an equal terms
RLUIPA case? In Covenant Christian
Ministries, Inc. 0. City of Marieita, Georgia,
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{N.D. Ga., March 31, 2008), No. 1:06-CV-
1994-CC, the church argued that the
city’s zoning ordinance violated the
equal terms prong of RLLUTPA because
it allowed private parks and playgrounds,
public buildings, schools, a confer-

ence center and resort, neighborhood
recreation centers, and funeral homes

in residential areas, but not religious
institutions. The court agreed that ata
minimum private parks and playgrounds
and neighboring recreation centers are
assemblies or institutions within the
meaning of RILUIPA, because these uses
are areas where “groups or individuals
dedicated to similar purposes—whether
social, educational, recreational, or
otherwise—can meet together to pursue
their interests” (Midrash, 366 F3d at
1231). The court found that the zoning .
ordinance, on its face, treated religious
assemblies and institutions differently
than similar uses and thus violated the
equal terms provision of RLIUIPA.

The city submitted evidence that it
had a compelling interest in regularing
places of assembly through the zoning
ordinance. The purpose of the zon-
ing code, the city argued, is to protect
the value of land and public health,
t0 protect against overloading public
infrastructure systems, to prevent traf-
fic hazards, and to facilitate adequate
provision of public services along with
conserving natyral resources and pre-
serving the natural beauty of the city.
The court recognized the importance
of these interests in imposing land use
regulations and protecting residential
areas, but also noted that the city must
show more than a compelling interest
in enforcing zoning regulations in gen-
eral. Referring to the landmark deci-
sion of Westchester Day Schoot v. Village
of Mamaronect, 504 F.3d 338 (2d Cir.
2007}, the court concluded that even
if the city could satisfy this barden, it

- could not establish that its ordinance is

the least restrictive mechod for accom-
plishing its objective.



‘At rhe public meeting, the county council first approved
| the water and sewer request but then reversed itself after-
a councilman was observed whispefing to other councif

members.

Recreation centers, parks, and play-
grounds have similar potential for
community disruption, increased
traffic, and encroachment into resi-
denual neighberhoods as religious
Institutions, but such uses have been
allowed as a matter of right in resi-
dential neighborhoods throughout
the city. The city has not set forth
any basis for distinguishing these
assemblies. Moreover, it appears that
the city could satisfy 1ts goal for pro-
tecting residential neighborhoods in
a manner that does not differentiare
betwéen churches and aforemen-
tioned assemblics, While the planned
development of certain religious in-
stitutions on residentially zoned prop-
erty, including perbaps Covenant’s
plan for the subject property, may not
comport with the city’s interest in
preserving residential neighborhoods
and properly may be disallowed by
the city, there appeared to be no jus-
tification for a blanket institution of
religious institutions from residential
zones.” (Covenant Christian Ministries,
Tne. v. Giry of Marictia, Georgia (N.D.
(Ga.,, March 31, 2008, No. 1:06-CV-
1994-CC at 26-27)

County’s Actions Motivated, at Least
in Part, by Religious Discrimination;
Congregation Entitled to Permanent
Injunction
In November 2008, a federal district
court in Maryland provided a very good
description of how the abuse of govern-
mental power can thwart any attempts
by a religious land use applicant to
locate in the coramunity, and the
usefulness of RLUIPA in leveling the
playing field for religious institutions in
fand use macters (Reaching Hearts Inter-
national, Inc. v. Prince George’s County,
584 F.Supp.2d 766 (D. Md., Nov. 4,
2008), 61 PEL. 62). The court upheld
the jury award of $3,714,822.36 to the
.church and directed the county to pro-
cess any water and sewer applications
the church might file.

Reaching Hearts International,
Inc. (RHI) was formed in 2000 as
a congregation of the Seventh Day
Adventist Church. At the begin-
ning, it did not have its own build-
ing but leased a conference center,
which proved to be an unsarisfactory
arrangement. In 2002, RHI purchased

property in the county for $795,000
with a down payment of $195,000 and
a five-year mortgage at 7.5 percent.
The property is comprised of two
parcels zoned R-A where construc-
tion of a church is permitted as a mat-
ter of right. The property is located
down the road and across the county
line from another church.

RHI attempted to work with the
focal community association for the

next six years, but the association

was “very hostile” to the building
plans. RHI tried to obtain a change in
the water and sewer category for the
property to-allow development. At
the public meeting, the county coun-
cil first approved the water and sewer
request but then reversed itself after
a councilman was observed whisper-
ing to other council members. At the
same meeting, they approved a simi-
lar request for a residential develop-
ment of five homes in the vicinity of
RHY's property.

After RID's water and sewer
request was denied, the county council
passed an ordinance in November 2003
that effectively prevented RHI's plans
to build a church. RHI sought approval
o merge its two parcels, but was told
by staff that rhe councilman represent-
ing the district was opposed to RHI's
project. The planning commission
denied the merger request, stating
that a portion of the property was in .
the wrong water and sewer category,
RHI again applied for a change in its
category, but the request was denied
despite no adverse commenis. Follow-
ing the denial, the councilman advised
RHI that “it was wasting its time and
money in attempiing to proceed with
the County” (584 FSupp.2d at 779).

RHI filed suit in June 2005, alleg-
ing an Equal Protection Clause viola-
tion, as well as a violation of RLUIPA.
Following a seven-day trial in April
2008, the jury ruled that the counry’s
laws, régulacions, and administrative
actions were motivated, at least in
part, on the basis of rehigious dis-
crimination and imposed a substantial
burden on RHI’s exercise of religion.
The jury was instructed on the four
factors that the Fourth Circuit recog-

American Planning Association
Planning & Environmental Law
July 2008 Vol. 61, No. 7 | p.12

nizes are probative of whether decision
makers are motivated by discriminatory
intent: (1) evidence of a “consistent pat-
tern” of actions disparately tmpacting
members of a particular class of pefsons;
(2) historical background of the deci-
sion; (3) the specific sequence of events
leading up to the particular decision
being challenged; and (4) contemporary
statements by decision makers on the
record or in the minutes. The jury made
a provistonal award of $3.7 million.
Following supplemental briefing
and the county’s motion for judgment
as a matter of law, the district court
ruled in November 2008 that RHI is
entitled to relief under the Equal Pro-
tection Clause and RLUIPA; that the
county’s 2003 ordinance is unconsticu-
tional and violates RLUIPA; and that
the county must process any water and
sewer application RHI may file with-
out regard to the ordinance and “with-
out any discriminatory animus” (584
E.Supp.2d at 795). The court included
2 good summary of cases discussing
RLUIPA’s “substantal burden” pro-
vision from the various circuits and
noted that:
It is clear that Defendant engaged RHI
in a fruitfess three-year-long shadowbox-
ing match that was doomed from the
start. Certainly, Defendant never leveled
a knockout punch with one decision or
action over the course of the three vears
in which RHI presented applications to
build its church in conformicy with the
applicable laws at the time. Yet the jury
was presented with Jegally sufficient evi-
dence during trial of Defendant’s combi-
nation of uppercuts, hooks, crosses, and
jabs coupled with Defendant’s bobbing
and weaving, which ensured that RHI
was always facing a moving targer wich-
out ever having the time or apportunity
to recover or any hope for success. (584
ESupp.2d at 784)

CONCLUSION )

There is little certainty and umiformity of
the law chrough the decisions rendered
in 2008, The paramerters of RLUIPA

‘continue to be defined and it may be

many vears before both religious land use
applicants and local governments reach
an understanding of this statute. The only
certainty is that RLUIPA’s boundaries
will continue to be tested.



